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Court of Appeals of Georgia

November 16, 2015

TO: Mr. Darryl Curry, GDC351063, Wilcox State Prison, Post Office Box 397, Abbeville,
Georgia 31001

RE: A14A2111. Darryl Bearnard Curry v. The State

CHECK RETURN

• Your check number in the amount of written on the account of your firm
for the filing fee in is enclosed. Please be advised that this
Court is returning your check since the filing fee was already paid by

CASE STATUS - DISPOSED

The referenced appeal was affirmed in the Court of Appeals on February 5,
2015. The remittitur issued on February 23, 2015, divesting this Court of any
further jurisdiction of your case. The case is therefore, final.

Your Notice of Intent to Apply for Writ of Certiorari was already filed in this Court.
We are returning the enclosed documents to you.

CASE STATUS - PENDING

• The above referenced appeal is pending in your name before this Court. The appeal was
docketed in the Term and a decision must be rendered by the Court by the end of the

Term which ends on or around

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION

• To appeal a probation revocation, you will need to file a Discretionary Application with this
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary
Application and the items you would need to include with your application.

A Discretionary Application must be filed within 30 days of the stamped filed date on the
order that you are appealing and the application must be accompanied by a proper Certificate
of Service and a pauper's affidavit or the $80.00 filing fee. You must also comply with all
the other applicable rules of Court regarding filing with the Court of Appeals of Georgia.

Enclosed, please find a copy of the Rules of the Court of Appeals for your review.



IN THE SUPREME COURT OF GEORGIA

D/IMtfL hEAfWAAt) CuMf
PETITIONER

vs.

Civil Action

no. AmA2.ll

FILED IN OFFICE

MOV - 5 2015
COURT CLERKCLERKC0URT OF APPEALS OF GA

$TAT£ OF GEORGIA
RESPONDENT(s)

NOTICE TO SEEK APPLICATION F^ /

7~i5^Notice is hereby given that _ /'/.(/ \J ^

fiV>f

applies to the Supreme Court of G

Appeals of Georgia, rendered _D

case. b'r

o-.

CERTIORARI

cJ-i

* —

, petitioner CKtereby

the opinion of the Court of

20 \3 in the above styled

I. STATEMENT OF CASE: AHpLlh Cm, ' ^«CnJI ClXfTf f^ fa
mnnh tf4r*ff,rl\«y *f~™ &r<r*u*l* «fl Ct*r>4s offimpmj; f*to Counh
,r„,Uy \n rkUrrp; l^ mu^U »f /^r^rf *W/ -W> fount* *T cor^WUj Ic4kffup.iw to r.mirtrrn* rwo ipurn^ pi whvi"''> ^,n„,, , ...T ——, ^

M*«,Lr.i Ja tr^; ^ raunV of ohsWl.on of ^ «Wl And onr rnMnf *>T rofv^P^
^VL^W ^^ (R.H-2J5,)%ctl»nor«bk fail r FMr ronU^ filurf
U*\ fr^ Marr.K <? ^l FlArrk /ft W,ftnr/ fiw hf^ cwM *n *l\ C°f\ ^

II. STATEMENT OF FACTS: A/and fMm '* H-^AmU run AhMf from l?W Why *3 A
prULk * MUa, r^ ^ nnUnr «rl on .tickpme, row ^rU?9 tor *™rr Tn p/tan

ATT/»cH

1^ LLto urns ,h l-^j #**• (7- W~W\5IZ-513.)Aw* Frw< tnrlM fati -=
III. ARGUMENT AND CITATIONS: /, 7^ In*Ito„r+rm-J ty/idriSry Htt*prifiCkdW fedmop/.
/witness Li5fi fSn.r/; .in^rrul^ ^^) ^ /,rr -/rs-//^(/-wrt WTelrrmH M? paper

(\)



Ill ARGUMENT AND CITATIONS (CONT'D): AIkarri in l/lr indlC.fmCoL ?n<>r Tt> trifll, Ihf SMc/'/«/
^ nnW J .1* r^K ,^,^ ^W^vr ^r rTfVl 5OWWfi). Tn ,h /wfc*,

«trv\LA, «vl U^ ^ k JAke mrmr mrlpi Ik %r Shir mMrrcf fa rvtcimce frr rr<f
fwry p^l^/lin WCh):motive,opfkrhm-ly mfalprrp^hn,plM.hn^^JC, —~
IV. WHY CERTIORARI SHOULD BE GRANTED: lhlft fprW»n ,<kni<l jv QOwjed, bg*U.r TlTC ftfJrtHStC

,J^j ^AJ ™t* ,o bnrJi* mlh ttrrfrf•1* A^M Bkt^ mh4Mnf h> ^processI/KM 1MM PI* aUlliyvriU^l.rU fll'ry.^, ,i-:. —fw~ —„',.•••• -. j- • ;

A Iu&jmI nr^J.«o» U^imdeprimlfi ffi, ji^/^l^r!Ti
^* Up™*vM*«til* Fitin,^n<\ fovUih JlmnJrrwl-*f h/few.Stir* Unshtub^
4hJ. tUZL »*J^ A #d.,firt W /^"fl >WW<>f4> IIMWr* (oMfon.

Wherefore, petitioner prays that the Court grant relief to which the petitioner may be
entitled in this proceeding. This 3 day of fio/tmbcf '20J5I-

spectfully Submitted,

(Pro Se)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing
statements made in this Notice to Seek Application for Writ of Certiorari are true •>,

and correct.

Executed on AJA^i/vA^f .^ #0)5" • A
' (Date) /\T

Sworm to and subscribed before me this

03 day of fJfl^Vlg^ 20_li_

f

Notary Public \>x Other Person Authorv-ed to Administer Oaths

(2)

(Petitioner)

(O-WdfB



uonfmtW/on of X. 5hiemenf o) CA$e: And Ie5scr €>\ftr\se of simple i/illery
Uttder Couo+S I) And 11 (AjJrAVAied A55AuU)oflk indictment (rU87-/Sl)
Ike Courl sentenced Curry \o Aconnomta Senicact of 10 fears h 5er\/e ^/O
in prison. (fi.ftO) He moved for anew rW on M/lrch Z7, ZN3 mdAmended
his motion on Apnl 7 ZoH. (/?. 1^5; £35.) The Courl denied llie molion on
Ay 5, ZM And Curry filed alimely Kohct ofAppeal. (ft. Z50;l.) The Courl
denied line AWice o\ /4ppe/»J on February Jy ZOlS/tnd Curru filed'/f Tirrizty
y4pplicMlion for Unr cT tcrfiomricr] febru/vry 18; 2015;now "file ^is brieT.

^



Continuation oi H+Shtemcnt of FACTS: made /irranQrnenh wilh Miche/lc Jones
UKo WAS rentina Ike room, ( /, iOt) Evans claimed she made an ajreemenl lo work
for Curry. (X %$.JEvnns recruited Shnni Ia Smi Ih And used tn lernel #ds swdp/10r
Contois to flrrnnae clients hr herselfandShan/la Srnilh. (l. 35Z-353, W6.)
EvAns clamed 5he Mould cTwe Curry we moneyshe received from those clienh £r
perform^ sex Acts, (7.533'33*1.)rio Dot testified they riAncsscd AtiAriA
Qive Curry Any money. Ho loj was recovered At trie residence makinQ any Sort
of recording of h~Ar\SAchon And no money was localed'on /lr. Curry n/hen
he Was Arrested- IT6>Z2J Although she chimed thai she did not feel free h
leave the house, but left on October %ZOIL (jW'HII.) Evans hejan a
ConsensuAl sexuAl relationship With Curry And later described him m/eflers
te%rmrt."(T.3n;t>H-(>l5.)

EvAns dAimed thfdf Curry beat her with abell or a coal nan<yer because
she Con-W-teeJ a rival p/mp hlho owed him money. (T 359J On October ^ZOll,
E\mna led he house Add CAm\\r a bus to Htvl Birih Missionary Baptist
Church in Lithonia. She ashed Hie conjreaAnts for help. (X 322.) They called Ihe
police, And Aresponding officer picked her up, (T. 55ZJ Lvaos shred io the
police, Curry held her AQAinst her Will, beat her in the JAce And was her nmp.
(T. W'MlO.) LvAns WArrred fhe omeer Io act her belonjmQsAT. HIO.) flotfwer,
-Mncre was discrepancies in what EvAns was lelltnj ihem. LT. 553.) The officer
ConWfed Ihe special viclim-s urn! And was Advised h release her becauseshe
Was HAnd WASn'h bemo conaisfenT w,ln wW she was sayin(j.Cl-55H.) Evnns
WAS unclear *bcuf where she w^nled to qc or it she wanted Io reporl/? crime,
SO -rhe officer dropped her off a\ a g*s sUtion. (X551-555'.) Evans conlacled
L\xrr\j to pick her upy' And clAimed he slarted nohcinQ llalshe wAsnr really A
Hundred pefoenT \r\\o 6oma if, she WAS to -find Another girl fo tftke her plAce.
(T.352.) EvAri5 sfAfred on backpAge, com recmiiina ofher women And WA5
W5UCCeSSTul.(T,353j Evans ConWlca cS/)An/TA Struthj Anothert&rwjec



rurv\wAy W^om she had befriended ihe previous \jeAr. (T.352.) EvAns kneiV
Smith WAS nAvma AhArd iime And Ashed her to Come work Wilh her. She would
profecvr, provide,teed And house her. (T.35tJ Smith Aoreed fo meet, And
E.VAhS And Cures! picked her up And took her to the house. Once there, Ei/aA5
fold Sm'iiVi Ihe rules fo ihe GArne. (T. 355JHOe]ill) Evans 4rrArye<f a//
ihe /\dvertisrnent and dates Inroad-) her clientele-(T555jUL)Sm\vr\r\tver
SAW Acb on loAckpA<\e or any Advertis men t. U. i7ZJ Hvans 2>Med that Smith
WAS her responsibility And nAnded her the money and claimed she handed we
money to Curry, (T55lt>; ^IL) fio ene testified my Witnessed An aha Evans jive
Curry Any money, no loq kas recovered aI 7/)e residence maftina Any Son ol recordings
of IrAnsAciion /»nd no money was located on nr, Curry when hems Arrested, (7.&ZZJ
This W4S Counts 5acA 4, PiVnpioq for a person under 18j 7/ie Shte did not show1
ihrti nr, Cuff<f offered h ArrAnae a meeting o\ person under ihe Aqe ol lb Tbrdhe
purpose of prDsfifuiiori. Ihcre was no-evidence that nr. Curry posted Any ad$
online or on Any ctiaI|i nes Tor eifher Evans or v5mi4h Tor proslfhulion. ( I* 555-
3)%) 41 '̂ W.) Curry took SeXUA/iy CxpliCii photos of EvAns And Srnilh one oT
fhem nude mihe shower together And the other of Ihe two enaajed in oral sex.
(7.3%-312<)~TniS WAS Counts 5 mj ^ScmaI £xploiWion of Children,-Hie
Cadence showed |W An aha Evans dotd Mr, Curry thatshe /v>is 19 fears old,
And inert HAS Sotoe indicAiion -ifW Carry k/A5 led to t>c\\tve jfWShAn/f-A Smith
WAS WYeArS old, (X 407; 42£-423j 7<H.) Carry was unAWAre ef 4W Age.
(T. MOH^ 412.-423.) Stfdh cUmed 4h>A+ Evah5 Sold her lo Ihree lo Tour clieairs
during ihe Tour cU\p she k/as /illhe house, \A.il3)(olZ.)

On Oclober ^ W, Curry iook EvnnS /)nd vS/nilh E» / ^i) /o Mrs! End. (T.^S/J
Evao5 clAimed ihfli Curry QAve her And (Smith pilblbAr she /denfrneJ as^tmsm.
|he pi\\ A$ecfed her nWively And ^hc /bhed #*f #)ey leave. Curry toohSmAh
And EvaoS io ihe LuseiX3Si) Dunng -fte nyhi, EvAns opened her eyes And Cany
WA5 on lop ^ her, (7.33IJ After he was fldeep, she rm out of Ihe house wet\ric\o
AfeihifM Top And A<S/n/iJ) jAckei covenoo nolhmci bar ner /low W DAnaed on neighbors



doors, ScreAmmcj for help. Curr\j Ac\d Smith tailored her And triedto qel her to
Come uAck inside, hut were unsuccessful, u.3%5) £wns tried to qel Smith to come
W)th her Uishe refused. Cl.5%5j

)he police picked up EvAns And transported her lo the hospilnl. She hold'}k.pJicc
4)fit Curry held her AQAtnsT her will And that he had been her pimp. (T, 593.)An tkam
rtvefiicd noQpnitr\\ trAumA,Did Bvans Mer Toundout she was pneynant. (t.IIS^QIJ
She ioid police -fW Smith was heme, held at the house, (t.5$6J Police obtained a
Search WArrAnr And went to Ihe house to execute it- They received no response *fkr
Annoucma their presence, despite seemj one oj Ine himots move and hearmQ aresponse
fdkr cfiluna Aphone number alle^d hbe Curryd. IT597J Anderson and Smdh
both chimed Curry prevented them tronn anshfermo the dw. [T^jWJ The police
relumed With a no-Knock vJArrant based on ihe mck of response And on Currd<>
prior conviction on a weApon^ possession charac, (T.597J fts, EvArlS did nof
)nd>cftfe there were Any jireArms in Ine home and Ihnl Curry ever used afirearm
on her. (MT. 55; 73-75; Ho -77.) SMTminted ine warr^ And police Ui Curry,
Anderson, And Smith into custody. (X5WJ

-Smj-lk Ai56 cliweisht were not- Tree to leave the house becAUse Carry Aecf all the
doors locked, u.H5Z-H53>.) Anderson claimed the only rum mihe house IM IW a
door wilh a lock iva3 his room And the. other rooms did not twt locks. CT5lB'5ZL)
The doorknobs iW Ik police -found, iUe Wens fb'chtlks old doorknobs, (T.5Z3.)
Tfiis ^A5 eounia 7And 8, filse. Imprisonmeni, Confine Ei/aos AndSmiih without
leAAl Authority, iherezJAS no commement. Lvnns And Anderson reslJied'that there
were no locks on Any doors other ihm Andersons^ And they Merc tret to move Around*
There was ah i&sue to hihtthtr or not they Here Confined agamst -fteirW/li. (j. iHt-l^b)
Smiln told police W Curry IW l/\ken pictures of ker And EvAns And ih/d he keptr
ide CAiner* in aSock inside abooh bacjjin his Ford Explorer. Police obtained
AWArrAni for Ihe truck, which hACibetn seized And impound the day bet^e,
And found ine cacOtcA, II ContAincd explicit pictures of Dmitri And fcvAnS,
(I &Ot-406J Curry WA3 unAw/Are of Ev*n$ And <Sa)/'M /we» (TiC7)1&-H&)



Before tn/J, Counsel moved to suppress the evidence trom the searches
OT the house And Curry &vehicle. Both motions Were denied. (MX 8v After
EvAns And Smiih testified, Anderson 4s p/;rf oT h\s pIcA Agreement, plead
auiiiy to Alesser included of Another type of chArae contributing to the delinquency
of ammor in exchange for his testimony. (T.5IT51Z.) Anderson cUimed Curry
in W»(Uted him, bat never sUicd hoW. (l.5lo) The State aIso introduced OAlA
evidence iM Curr\j NAstne Uherd EvAns chil^Wno died shortly alter
birth* (X %*L) y4ddilion/\lly; the State introduced evidence of Curry's ta^oo
tUf rcA.i,'' Pimp &r Die And Videos that he mAde explaining pl(Y)p |,fe?
(X 33£; (dTS*) Over objection; the State aIso introduced aSimilar hansaclion
Witness, Li5a Bnzzzi, Wn.o claimed dhe didnt think jhe was fee to leave And
Cucr^t was APimp. (7, 745; 747J Bora ck'imta she didnt re*Hy i^jAnt to
0>me and trc&tity. (j. liZ.)

The JSTAte nolle crossed Count 13> /is £y/MvS MS /7 years old men Curry
Allegedly provided her wilh ecstAsy. (T7<?£J The Courl directed averdict on
Count \(c>; which was bAsed on a Conversation between Curry And itolli Houjh, >*
former «5SociAte7 as neither of them made any overt Act to publish to the Authorities
Any fAbe slAtemeni thrrf resulted from ike Conversation. (jr SOOJ Thejury fouoc/
Curry not cxuiliy of ihe remAinmQ Count 0) Contributing to delinquency. And found
him auiIfy of ihe lesser included offense of simple b*ncry for both counts of
A3gcAVAied /iss/mli, but found him auiiiy oi the rem/ynioQ counts, (j, W- <jo5.)

(n)



LpniinuATton of iH, Argument And Citarion: identity, and absence of mistahe
or Accident. B*3ed on the Slate's representations; we dnnlCourl/i/Iowed Me Skrk
to introduce &ru.zzis testimony for the purposes ol tnien/y nrn/ivt, and*plan, LT. 710.)

In her testimony, druzzi testified tM she hirAs already ISfears oldd/len He
met Curry. ( I 74/J Although she did ttshty ihal Curry employed her/u /,pro5/,Cuie
And she d'dnt feS tree to leave, Contrary h> the melUs leshfieJdo Evaos and
Smith} druzzi feshtied that he did not use chal /nes-. she also chimed Ma/
Curry hf\d her wlk ihe streets to meetpctenlial cllenh, (7, 7^)She c//dn&//es/,fy
that Lurry forced her to take cocaine orpdls.

Lurry5 trial took pUce if) £613 under Georgia's ne\4 evidence Code- lhertjore/
\t\e older rubric of similar transactions was nrl appliruble h his C/?sc, ZnsieAd,
the $\tde introduced -Ihis ** prior bad Act "through druzzi3 testimony under
0C6A S£4-4- 404(b). However, this evidence was not Admissible under W(b)y
And the trial Court Abused its discretion by aliowmQ druzzi to teshity.

Jhis Court recently distinguished the old evidence scheme \rom the new in
Jones v. Skkf A\3f\m0} ZON WL 1Z5VZH(Ca. Ci %>. Air. fyZOIl). If held
tW simitar trAnSAction evidence is inadmissible where the evidence Already
Adduced at trial was sufficient to prove intent, And no Additional oroof of intent
WAS required, t-ven dlstinquiahinq ihecjenerAl intent crime Contemplated in
Jones from Anj of the specific intent crimes charged by Ihe StAte mints ca.Sc,
intent was not At issue, Ihe defense raised At Curry's triAi was that the Victims
Were not credible jnot W he SomehoW did not intend" the crimes chArjecL
"Adefendant *iho tn\as a not auiiiy pleA imAkes intent a mAieriAl issue, imposing
ASubsist a\ burden on the Qovernment to prove intent; the government mAy meet
this burden with CjUAliTyino 404lb) evidence AD6eni Affirmative steps by the defended
\o remove intent a^ An issue, Xd.

This Court in "Tones looked to FedcrAl infer preIa4ions of HoH (b) to m^ke it
cleAr ihftt intent is not meAnf to be asubstitute for Ihe old purposes of ^benf
ot mind And Course of conduct no lower Allotted under the new evidence code.



buT if was Allowed mthe brief of ihe -Appellee p. 13. Xndtcd, the Federal courts
mAke il clear that if intent has not been made An issue by the defendant; evidence
of prior wroaas should not be Admitted. Ujf mlenl is undisputed by the defendant,
Ihe evidence is of aealiQible probafVe weight compared jo its inherent prejudice and
\S ikerefore urn formly mAdmissible. United States v, Qaker, 151 f<5d 11^ 1205
(||lh Cm 2003)

Furtkermore, the differences between the Slates otter ot 3ruzzis testimony and
her adual testimony short tmt the evidence WAS aIso not relevAnf to umotive find

pUn. Xf Gune evidence never specified wbaf [jhe defendantsJ intent. motive,
or modus operandi was mcarrymj out the LCrimej,,, this incident is only relevant
\o shoU lUi (the defendant] is more likely to Commit crimes because he has done
so in ihe past, which is exactly ihe inferenceUUt W(b){orbidsl 3aker at lZb7.

As to plan specif'icaIIvj the ferrn plw does not rStr to the old evidence codes
purpose of rr\od\xs operand^ which is synonymous with identity, Where, however,
extrinsic Acts Arc admitted to shoW a Common pUn, scheme; or design, ihe meaning and
r\A.W of Ihe Similarity requirement is different. Xn this Context^ evidence of ihe "other
Act 15 admissible only ifd16 so linked tojether in poin fot time and circumstances
With the Crime charged thfitdne CAnnot besboun wJnoui provma the other, Courts
Havc Admittecl extrinsic Act evidence to short adefendants deswo or plan to commit ihe
Crime charged} but never to show Adesioo or plan to commit Crimes of the sort with
hlruch he is criAgecT iJnitcdShtts v.Doth^rdj Mf.Zd 49?, 5oZ(\lh dr. hn).
Because BruzxiS fesiimony did not IweAny acIuaI link*in point of time
And cirCum3TAnce-S with \\\t enrnes Allecjed in the indictment, plan is not
Aproper purpose tor Admission of Bruzzis festimony under the nehlEvidence code-

As to ^motive, trie purported motw/eior Curry to hfrve Commitred ine crimes
Alleged by the State is so ob/»oo3 lhar the proba tive vAlue of Any evidence of
rnoiivt Would be mimseule. /he motive for Almost any person Alkatd to hfive enQoaed
in Sex irAffickmq and pimpinq is money. Ihe SUte didnotdfer any motive h the



«J

Contrary^ 50 the probative value of apnorActin h/hich Curry received money
for Alleged pimpmj is, neqlijible a! best.

Ihe Federal Courf test for 4-OH'(b) evidence adopted by this Court mJones,
suprA, provided t/W, for such evidence to be admissible, ^O) itmust be relevant
to An issue other than defend/»n"ts c/iaMeier; 6) there must be Sufficient proof
fo cDAHe ajury to find by a preponderAnoe of the evidence that the defendanJ
committed the act(s)in Question; and6) the probative VAlue ofthe evidence cannoi
be substantially outblei<jhed by undue prejudice, And the evidence onus rsatisfy
Federal Rule of Evidence H03, (Emphasis added.) Because indent has not a/
issue in this CASe, the prior Act was not Sufficiently connected lo Ihe /icrj allejed
in the indictmenf to be releVAnt lo the purpose ofplan, and/he motive tv/)s obvicus
And required no eidrir\s\c evidence, the prejudicial effect of 3ruzz/s testimony
SubsiAnliAlly outweighed its probative value. Evidencedaprior crime is

hiMy And inherently prejudiciAlj raisina, as // doeSjAn inference ihat An
Accused who Acted in acertain manner on one occasion /s likely h hare Ac/edIn
Ihe 5Arne or in aSimikr rnmner on another occasion and /hereby pudrmcy -the
f\ccu°>eo\ 's character in issue. Xd. This Courtshould reverse Curry's convic/ions
And sentence And remand his CAse den aned /rial' -free from Ihe pre\\xdici*l
-effect of Bruzxi s testimony.

2. Where the indictment Accused Cum of lalse imprisonment h/hen he ''did
unlawfully Confine ArmaLVAns/ the IhaI courl erred by chayinj lhejury}

(uJnlAWtuI detention m>AV mem Wnen a victim's will is overborne by her fear of /tie
defendant CAusina her physical nAnn, A]llohfim it to Convict Curry on a theory of
qui It the Qrnnd jury never Authorized.

Ihe Qrandjury charged Curry with talst imprisonmentas-. Darryl Curry..,
\n violation of the persona! liberty cf AnAnA hvanSj did unlawfully Contme AnanA
Evans without le^al Authority* The orandjury similarly charoedCurry in the Courd

(io)



reading ShAmta Srnijh. Dur/nj ihe charae conference, the State revested
the court to insiruct thejury M%JnlaM detention may mean «hen avictims
will is overborne by her fear of the defendant causim her physicalharm"(T. M)
\na\ Counsel objected, Araaino that Hie lanyuaye or/he charge MSno/p/)r/effhe
JAnQUAje used in /he indiclment Tor /he take Imprisonmenr charyes. T/fe ccudoverruled
the objection andjave Ihe instruction. (7. 2$3.) Counsel Jid'no/ fur/her ohjecl6ef>re
thejury retired tor deli bert/icm.

Acriminal defendants ri<jhifo due process may be endangereddv'hen... Anmdic/men/
charaes the defendant rtifb commrlbnj acrime in aspedfc manner and $e -trial'Courts
jury instruction defines the crime as an act a/hich map he Committed'in/imanner
ether than the manner allegedin Ihe indictment. The oivmy ofajury insiruchw h/nieh
deviates from the indictmenr yioMes dut^bere there is evidence dosupptrla
Conviction on /he una Hcycdmanner of Committing /he crime /ind'd/iejury /is no/m/ruckd
to limit its conSiderA-hon d* the manner specified in the mdiclmen/,9Smith r. Shade, 3l&
6a. App. <il2,4£/ (m\ Citinj Duke^ v. Shit, Z<*5 Ga, HZt,HH3(ms).

Curry \4AS chAroed with conrinino tVans andSmrth; not with dedammj -/hem* This
Court has previously declined to ivejyh upon the ctishnchon heihfeen-/he demos
CArrest/^confmej And detain. Smi/h rS^fe, 3ld Ga. /\py>. 5'S5^S7C^i2-X
However, the Supreme (ourt has previously noted •fbAl;/j7he ivord °Q>nTine has a
Commonly understood meaninc h/hich rfouldplace aperson oT common intelligence on
notice of the prohibited Acts, for eiAmp\e) Mebsters jimth fftti (Hky/afe D'cfonxry
defines Confine as follows: /. %> holddvdhm Aloca/ion.*, L 7S heep withm hmi/s.
Xn turn, BlAchb JLaw Dictionary} Sixth bdihonj defines /he term Confinement in a
S/milar mAnner AS '> shod in or imprisoned. Jlaunder v, Slfihe/ 279 &a. i>%3^ SU
(ZoodX htebster's defines "detain as:*I. lo keep hoick or from; hNilhhold... 2. To
regain from proceeding; to stayor stdp; h> delay.., 5. To holdor keep in cus/bdy.
/ipplym<5 Hie rule AQAinst Surplusme, the reading that affords attains /md*"confines*
different definitions should be preferred. Curry riASon notice ft defendAy/tmst Qommm

00



tvans And Smithy yet hisjury jvaS chained/hahhe Could he convictedftfhe^dehimec/^
them by overbearino them will

f\eatArdles3 of the distinction between the manners in winch a false imprisonment
CCfcn De commmed; nothing mthe Unauaae of the indictment suQciestt 4h*t Curry

ctelAiCicd or confined ihe two Women fhroq* h overbearing fheir K/illlhrouan^fevw;
Furthermore,the chanje was inAppropnAte under the inchs «fl this case. The Shte

based the non-pattern ch^roe oo lanouaje from Grier v. S'hte^lB Ga. App. &37(m5).
Xn Grier, Ihb Court held thai the evidence of raise imprisonment was sufficient"
because the victims tfdl ivas overborne L her fear of the brutal healing she sustained
da/ And nM at desendanis hands. Grier at &3#(emphasis added). Xd did not hold that
|Us lAnojAAje Would be Appropriate for ajury charge where the indictment did not charge
detention <

Xm the present case, idvACis only clAimed that Curry beat her twice, not continuously
over -me period durino whichahe siayed with him —-once when ahe contacted anvn|
pimp, And tint other When tfhe AslW to lewe aclub early -And neither time because she
Attempted Id leAvedT^S^^UThejury ultimAtely found thai ev/dence of these
beAlinos WAS not bruta1 enough to susf/un aoudly Verdict on the two counts o\
/tjjravaied assault and found Lurry ejuiliy only oV simple battery, (j. 9o4-4o5j Furthermore,

<Smith did not testify 4Ka4 Curry c\(ec bent her. (j.^SZ- H%) Under these •fach^ivms the
Chirac recjuesfed by the St/fte only Served to authorize Curry5 conviction hr false imprisonment
in a manner not consistent With ihe indictmenf.

Finally, regardless whether counsels objection to the eh*roe dunno the cUnc coherence
was SufeenFto preserve the issue or not, chnram<j thejury on acrane in amAnner inconsistent
With the indictment is plain error. See Mncr r. State, WGa, App $5% ^(1)fztbf),

C0NCLU51QK/

For \\\c ToreqcinQ reASons,. Currys conviction And sentence should be reversed And
remanded for a ne^/tri^l.

Un)
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